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Counter Statement of the Case 


The statement of the case of Petitioner fails to state the 
following: 


1. The Commission below found that the thirty-seven 
cent rate proposed by TMT ‘‘is less than one percent of 
the list price plus marine insurance of heavy machinery. 
The ocean freight need not and should not be so low’’. 
(Rep. p. 20) 


2. The Commission below found that the thirty-seven cent 
rate is ‘‘unlawful as unjust and unreasonable within the 
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meaning of Section 4 of the Intercoastal Act because it 
involves a service of great value to the shipper for which 
the shipper could and would pay higher rates’? (Rep. p. 
20). Thus the finding that the TMT rate of thirty-seven 
cents was unduly preferential of Jacksonville and Miami 
and unduly prejudicial of the North Atlantic ports, was 
accompanied by a finding that the rate was unreasonable 
per se. 


Summary of Argument 


The Commission did not commit error in finding that 
TMT’s rate of thirty-seven cents per cubic foot on heavy 
machinery moving from South Atlantic ports to Puerto Rico 
is unreasonably prejudicial to the North Atlantic ports 
under Section 16 First of the Shipping Act, 1916 despite 
the fact that TMT does not serve the North Atlantic ports. 


Argument 


Intervenor Sea-Land’s argument will be confined to a 
refutation of the proposition of Petitioner that Section 16 
First of the Shipping Act, 1916 does not permit a finding 
that a carrier’s rates are unreasonably preferential and 
prejudicial unless that carrier serves both the preferred and 
prejudiced ports. This proposition runs directly counter 
to the decision of the U.S. Supreme Court in New York v. 
United States, 331 U.S. 284 (1947) and to the subsequent 
decision in Ayrshire Collieries Corp. v. U.S., 335 U.S. 573 
(1949). All of the decisions relied on by Petitioner precede 
the two cited. 


Petitioner’s argument that the words ‘‘the 1940 amend- 
ment to’’, omitted by the Commission in its quotation from 
the New York decision, make that decision inapplicable has 
no merit. Obviously these words were used by the Court 
only because the case at bar involved preference and prej- 
udice with respect to regions and territories; if the 
restriction in the Interstate Commerce Commission’s 


3 


powers urged in that proceeding were found to exist the 
1940 Amendment would have been for naught. 


But more importantly the Petitioner has overlooked the 
fact that the Commission below did in fact accompany its 
finding of preference and prejudice by a finding that the 
TMT rate of thirty-seven cents was unreasonable, per se. 
It stated, that, ‘‘The ocean freight * * * should not be so 
low’’, i.e., in relation to the value of the involved com- 
modity. (Rep. p. 20) It specifically found the thirty- 
seven cent rate is ‘‘unjust and unreasonable’’ (ibid). 
Plainer language could not have been used. Whether or 
not, as Petitioner contends, the Commission’s finding of 
unreasonableness is not justified, the fact remains that this 
finding was indeed made. That being so, it is on all fours 
with New York v. U.S., supra. 


Petitioner refrains from reference to Ayrshire Collieries 
v. U.S., supra, decided sixteen years after Texas P.R. Co. v. 
U.S., 289 U.S. 627 and two years after New York v. U.S., 
supra. In Ayrshire the Court said: 


‘Fourth. Appellants argue that the Commission 
acted beyond its authority because it did not afford the 
carriers alternative methods of removing the discrimi- 
nation which was found to exist. See Texas & Pacific R. 
Co. v. United States, 289 U.S. 627. And Milwaukee 
argues that The Commission was without power to 
direct it to cease from granting the undue preference 
found to exist between its single-line rate and the 
i joint-line rates, since it has no control over the 
atter. 


This is not a case like Texas & Pacific R. Co. v. 
United States, supra, where the Commission issues a so- 
called alternative order directing the carriers to remove 
an unjust discrimination or undue preference which 
has been found. That kind of order leaves a choice to 
the carriers whether to eliminate the unlawful practice 
by raising one rate, lower the other, or altering both. 
But we recently held in New York v. United States, 
supra, at 342, that rule is not applicable where the Com- 
mission itself undertakes to correct the unlawful prac- 
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tice by prescribing the just and reasonable rate. The 
Commission has taken that action here. As we noted 
above, the present proceeding was one under § 15(1) 
and §15(7). Section 15(1) gives the Comission power 
to determine and prescribe the just and reasonable rate 
once it finds, inter alia, that any rate charged is un- 
justly discriminating or unduly preferential or prej- 
udicial. The Commission in the present case had 
exercised that power. It has prescribed approved 
rates. They are rates which im the Commission’s 
judgment will eliminate the unjust discrimination and 
undue preference found to exist in this rate structure. 
Hence the question whether Milwaukee effectively con- 
trolled the higher joint-line rates is irrelevant here. 
New York v. United States, supra. (pp. 593, 594) 
(emphasis added). 


Surely the Petitioner’s criticism of New York as authority 
for the Commission’s action below, if it has any validity 
at all, can not be applied to Ayrshire. The latter did not 
involve the 1940 Amendment to the Interstate Commerce 
Act, nor preference and prejudice between regions or 
territories. It merely involved the lawfulness of rates on 
a single commodity, coal, between producing areas in three 
states and destinations in Northern Illinois and Beloit, 
Wisconsin. 


Conclusion 


For the reasons stated, the petition of Petitioner is 
without merit, and should be denied. 


Respectfully submitted, 


H. H. Sautt, Jr., and 
J.S. Provan 
Post Office Box 1050 
Elizabeth, New Jersey 


‘Warren Price, JR. 
1000 Vermont Avenue, N.W. 
Washington, D.C. 20005 
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BRIEF FOR INTERVENOR, 
SOUTH ATLANTIC & CARIBBEAN LINE, INC. 


SUMMARY OF ARGUMENT 


1. Intervenor, South Atlantic & Caribbean Line, Inc. 
(SACL), now finds itself in accord in substance with the 
views of petitioner since petitioner has not put the question 
of its “inherent disability” in issue in the questions pre- 
sented on appeal. 


2. In the interest of avoiding repetition, SACL will not 
repeat the legal arguments of the petitioner. However, 
SACL would add one further point; i.e., that the Com- 
mission’s strained misuse of Section 16 First of the Ship- 
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ping Act, 1916, in proceedings involving economic competi- 
tion between carriers results, as evidenced here, in un- 
realistic findings and conclusions uncontemplated under 
the regulatory provisions of the Act. 


3. Because of the inextricable relationships between the 
parties and intervenors in this proceeding, any remand for 
further administrative proceedings in this matter, to be 
effective, must include all parties and must preserve the 
rights of all parties for further review. 


ARGUMENT 
Introduction 


SACL rests upon the questions presented and the state- 
ment of the case as set forth in the brief of petitioner, 
TMT Trailer Ferry, Inc., C. Gordon Anderson, Trustee 
(TMT). Since that brief sets forth the applicable legal 
principles and precedents, SACL will confine itself here to 
noting two procedural matters (1. and 3. below) important 
to SACL’s status in this ease, and one statement of posi- 
tion (2. below) concerning the use by respondent, Federal 
Maritime Commission (Commission) of Section 16 First of 
the Shipping Act, 1916, in the framing of investigations of 
reasonableness of reduced rates. 


1. 


As of this time, SACL now finds itself in substantive 
agreement with the position of petitioner... However, this 
was not always completely so. Petitioner, at earlier stages 
of his proceeding, indicated that it contemplated arguing 
that its tug and barge operation constituted an inherent 
disability, in consideration of which the Commission was 


1 Because of this position, SACL is filing its brief in accordance with the 
original briefing schedule instead of the one moved for by respondents on 
August 18, 1966, ‘*. . . for those intervenor’s who are supporting the Com- 
migsion’s order.’’, (Emphasis added) and granted by this court on August 
30, 1966. 
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authorized to set a rate differential favorable to petitioner 
vis-a-vis self-propelled competing carriers such as SACL. 
However, the prehearing stipulation, which pursuant to 
the Prehearing Order by this court and pursuant to Rule 
38(k) of this court controls and limits the issues herein, 
does not present that issue in this proceeding. 


2. 


The investigation which resulted in the order hereunder 
review was triggered by a round of rate reductions by the 
competing carriers of heavy machinery from North Atlantic 
and South Atlantic ports to Puerto Rico. As framed by the 
time the issues were before the Commission, the question 
was whether the rate reductions at issue were in violation 
of Section 16 First of the Shipping Act, 1916. With the 
question thus framed, if any of the reduced rates were to be 
condemned and set aside and minimum rates established 
under Section 4 of the Intercoastal Shipping Act, 1933, the 
condemnation had to be by reference to the provisions 
of Section 16 First. This the Commission did with refer- 
ence to certain of petitioner’s and SACL’s rates. 


Before pointing out the findings upon which the viola- 
tions of this misdemeanor statute were predicated, it is 
necessary to look at the provisions of Section 16 itself and 
the statutory context in which it is found. 


Section 16 is a misdemeanor statute providing for fines 
of $5,000 for each violation thereof. The heading of Sec- 
tion 16 reads, ‘‘Diseriminatory Acts Prohibited.’’ Section 
16 First is found between two paragraphs which deal with 
(1) obtaining transportation by knowing and willful false 
billing, ete., and (2) allowing transportation to be obtained 
by false billing, etc. Section 16 First itself reads in terms 
of making and giving undue or unreasonable preferences, 
or subjecting to undue or unreasonable prejudice or dis- 
advantage. 
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This court has articulated its recognition that this sec- 
tion, making criminal these proscribed acts, requires a 
high standard of proof of improper activity. Royal 
Netherlands Steamship Co. v. Federal Maritime Bd., 113 
U.S.App.D.C. 62, 304 F.2d 938 (1962) ; Hohenberg Brothers 
Company v. Federal Maritime Commission, 114 U.S.App. 
D.C. 380, 316 F.2d 381 (1963). 


As noted above, Section 16 proscribes discriminatory 
acts. The next following Section 17 proscribes discrimina- 
tory rates in foreign commerce. The next following Sec- 
tion 18 affirmatively requires carriers to establish and en- 
force reasonable rates in domestic commerce, but limits the 
Commission’s power to adjust rates found unreasonable 
only as regards rates that are found too high. Unlike 
Section 16, Section 18 is a regulatory provision calling 
for the Commission’s passing, by reference to normative 
criteria, upon the reasonableness of rates. 


Faced with the limitations on its power in the last- 


mentioned paragraph with regard to minimum rates, the 
Commission has here sought to fit the facts into Section 16 
First. 


We submit that this ‘‘fitting in’’ by the Commission has 
produced a strained, uncontemplated and unnatural result. 


The acts which petitioner and SACL effectuated as found 
by the Commission were as follows. They duly filed re- 
duced rates in response to rate reductions filed by their 
competitor, Sea-Land Service, Inc. (Sea-Land), which 
served to maintain the spread which had existed prior to the 
Sea-Land reduction. The reduced rates, as duly published 
and charged by petitioner and SACL, were specifically 
found by the Commission to be compensatory. However, 
the Commission found that the act of establishing these 
reduced rates, as regards SACL, was not justifiable in 
terms of ‘‘cost’’ or ‘‘values of service’? and were accord- 
ingly wasteful of revenue. 
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We submit that none of these ‘‘acts,’’ or all of them 
together, constitute discriminatory conduct of any nature, 
and particularly of a nature which constitutes conduct 
violative of a misdemeanor statute. Though loss of revenue 
may be criminal in the eyes of a carrier’s ‘stockholders, it 
is not criminal in the eyes of the law. 


3. 


The Commission’s decision, though dealing with the 
reasonableness of rates of a specific group of related com- 
modities, admittedly sets up a designed minimum rate 
structural relationship between two groups of carriers (one 
of which is made up of petitioner and SACL) with an eye 
toward balancing the movement of those classes of com- 
modities to the end of what the Commission believes to 
be in the public interest. If any portion of that balancing 
is struck down, the regulatory scheme which hinges upon 
it would be destroyed. 


Accordingly, should this court determine to remand this 
matter to the Commission on the basis of any or all of peti- 
tioner’s arguments, fair administrative procedure—and, 
indeed, economic and regulatory realities—require that the 
whole minimum rate complex set up by the Commission’s 
decision be reconsidered. 


On this basis, SACL hereby asserts its right to full 
participation upon any reopening, reconsideration, or re- 
argument upon remand, and SACL’s right to petition for 
review of any subsequent Commission order resulting there- 
from. See 5 U.S.C. § 1037(c); see also, WKAT, Inc. v. 
F.C.C., 111 U.S.App.D.C. 253, 296 F.2d 375 (1960). 


CONCLUSION 


For the reasons stated, intervenor SACL urges that this 
court reverse and remand this proceeding for reopening 
and reargument in its entirety for the reasons stated by 
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petitioner -in.its brief, as well as those stated here, with 
appropriate ‘instructions. 


Respectfully submitted, 


Epwarp M. SHEA 
Edward M. Shea 
Racan & Mason 
900 17th Street, N. W. 
Washington, D. C. 20006 


